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THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

BATTERY CONSERVATION
INNOVATIONS, LLC,
Plaintiff,
CIVIL ACTION NO. 1:19-cv-1255
V.
NITE IZE, INC., JURY TRIAL DEMANDED
Defendant.

COMPLAINT

Plaintiff Battery Conservation Innovations, LLC (“Plaintiff” or “BCI”) files this complaint
against Defendant Nite Ize, Inc. (“Defendant” or “Nite Ize”) for infringement of U.S. Patent No.
9,239,158 (hereinafter the “" 158 Patent”) and alleges as follows:

PARTIES
1. Plaintiff is a Texas limited liability company with an office address of 1801 NE 123rd

Street, Suite 314, North Miami, Florida 33181.

2. Defendant is a Colorado corporation with its principal office at 5660 Central Ave., Boulder,
CO 80301.

JURISDICTION AND VENUE
3. This action arises under the patent laws of the United States, 35 U.S.C. § 271 et seq.

Plaintiff is seeking damages, as well as attorney fees and costs.

4. Jurisdiction is proper in this Court pursuant to 28 U.S.C. §§ 1331 (Federal Question) and
1338(a) (Patents).

5. On information and belief, this Court has personal jurisdiction over Defendant because

Defendant has committed, and continues to commit, acts of infringement in this District, has
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conducted business in this District, and/or has engaged in continuous and systematic activities in
this District.

6. Upon information and belief, Defendant’s instrumentalities that are alleged herein to
infringe were and continue to be used, imported, offered for sale, and/or sold in the District.

7. Venue is proper in this District under 28 U.S.C. §1400(b) because Defendant is deemed to
be a resident in this District.

BACKGROUND

8. On January 19, 2016, the United States Patent and Trademark Office (“USPTO”) duly and
legally issued the "158 Patent, entitled “Battery-Conserving Flashlight And Method Thereof.”
The 158 Patent is attached as Exhibit A.

9. Plaintiff is currently the owner of the "158 Patent.

10.  Plaintiff possesses all rights of recovery under the " 158 Patent, including the exclusive right

to recover for past, present and future infringement.

COUNT ONE
(Infringement of United States Patent No. 9,239,158)
11. Plaintiff refers to and incorporates the allegations in Paragraphs 1 - 10, the same as if set
forth herein.
12. This cause of action arises under the patent laws of the United States and, in particular

under 35 U.S.C. §§ 271, et seq.

13. Defendant has knowledge of its infringement of the "158 Patent, at least as of the service
of the present complaint.

14. Upon information and belief, Defendant has infringed and continues to infringe one or

more claims, including at least Claim 15, of the ‘158 Patent by making, using, importing, selling,
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and/or offering for sale battery conserving electronic devices covered by one or more claims of the
‘158 Patent.

15. Accordingly, Defendant has infringed, and continues to infringe, the "158 Patent in
violation of 35 U.S.C. § 271.

16.  Defendant sells, offers to sell, and/or uses battery conserving electronic devices, including,
without limitation, the GlowStreak LED Ball and SpotLit, and any similar products (“Product”),
which infringe at least Claim 15 of the ‘158 Patent.

17.  The Product is a battery-conserving electronic device (e.g., a flashlight or small battery-
operated portable electric light). Certain aspects of this element are illustrated in the screenshot(s)

below and/or in those provided in connection with other allegations herein.
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https://www.niteize.com/product/Glow5streak-LED-Ball.asp

18.  The Product includes a body with an opening for accessing an interior of the body. Certain
aspects of these elements are illustrated in the screenshots below and/or in screenshots provided

in connection with other allegations herein.

PLAINTIFF’S COMPLAINT AGAINST DEFENDANT NITE IZE, INC. Page |3



Case 1:19-cv-01255 Document1 Filed 04/30/19 USDC Colorado Page 4 of 12

iy -~

Watch later Share

) Nite Ize - GlowStreak LED Ball

MORE VIDEOQS

P o) 038/056 %= YouTube (.

hitps://www.niteize.com/product/GlowStreak-LED-Ball.asp

19.  The Product has at least one battery disposed in the body and configured for powering the
device. Certain aspects of these elements are illustrated in the screenshots below and/or in

screenshots provided in connection with other allegations herein.

1. USING A FLATHEAD SCREWDRIVER OR SIMILAR TCOL, UNSCREW THE SWITCH

ii-r L > |- .'

2. GENTLY PULL OUT THE BATTERY/LED MODULE AND REPLACE THE 2 CR2032 I

e @
' o

Replace batteries:
2x 20163V

3. REPLACE THE MODULE AND RETURN THE PLUG - SCREW IN TIGHT USING A

FLATHEAD SCREWDRIVER OR SIMILAR TOOL.
https2/www.niteize. com/images/ GlowStreakBall ProductInstructions.pdf
https/'www niteize.com/Images/ GlowStreakBallSpotLit-ProductInstmuctions pdf

PLAINTIFF’S COMPLAINT AGAINST DEFENDANT NITE IZE, INC. Page |4



Case 1:19-cv-01255 Document1 Filed 04/30/19 USDC Colorado Page 5 of 12

PRODUCT INFORMATION

The GiowStreak LED Ball s the most technologically sdvanced nighttime fetch ball ever made, and holds up to the best arm or ball launchars sround. This robust rubiber bal
hasa protected inner core that contains an advanced motion-activated LED moduts with bright red or color-changing Dise~0 LEDs. snd it turns on with a simpie bounca it
sigo features an suto shut-off function after ten minutes without & bounce (5 minutes of glow folicwed by 5 minutes of fiashing) giving you or your dog time to find it it one of
you becomes distracted. The maided, shockproof, removsble pofycarbonate core houses the LED!battery module and screws securely into place creating a waterprog! sesl
The same size as a tennis ball and invincible to water or siobber, this tough littie ball fioats, and is grest for the dog who loves to swim. The unigue grooved design on the
surface creates a bite friendly exterior that is eesy to pick up for small and large dogs alike, making it the perfect fetch toy for your four legged friends of afl sizea. Powered by
replaceable, long-lasting batteries, you con have up to 35 hours of plavtime with the GlowStreak

https:/'www niteize com/product/GlowSireak-LED-Ball asp

O | <= | @-

35n | [|CR2032|| B

GLOWSTREAK LED BALL PRODUCT DETAILS

+ Ourable LEDO Ballis great for nighttime play
+ Motionactiveted - bounce to turn an
« Auto shut-off after 10 minutes of inactivity (5 minutes of glow followed by 5 minutes of flashing)
« Durable rubber construction
+ Waterproof - it fioats!
+ Run time: 35 hours
I « ?replaceable CR2032 batteries included I
« Dismeter: 2.5 |E3mm
« Weight: 3.90z | 1120

https:/www niteize com/product/Glow Streak-LED-Ball asp

20.  The Product includes a controller (i.e. micro-chip) disposed in the body configured to
determine if the body is in motion (i.e. motion sensing device coupled to the controller). Certain
aspects of these elements are illustrated in the screenshots below and/or in screenshots provided

in connection with other allegations herein.

2 Youfube T3

https://www.niteize.com/product/GlowStreak-LED-Ball.asp
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you becomes distracted. The molded. shockproo!, remaoveble polycarbonate co
The same size &5 8 tennis ball and invincible to water or slobber
surface creates a bit

Description

Whether your schedule keeps you from exercising your canine buddy during the day or you just prefer carousing with him
at night, Nite Ize's GlowStreak K-2 LED Ball is the perfect exercise toy. Just push the button to turn the LED light's steady
glow on, so you can both see what you're doing and have fun doing it. This tennis-sized ball is perfect for romps in the yvard

after sundown or for making new friends at the park. Bright, durable, and water-resistant, the GlowSireak floats and comes
with two long-lasting, easily replaceable batieries.

Key Benefits

+ Fun exercise toy designed for an exciting game of fetch.

+ Mofion activated and has an auto shut off after 10 minutes of inactivity to help preserve the battery life

+ Easily replaceable CRZ032 batieries included.
« Waterproof toy is made of extra durable rubber and floats for an added element of fun.

« Allows you and your pal to continue playing even after sundown
https:/'www_chewv.com/nite-1ze-glowstreakled-ball-dog-tov/dp/133254
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M%) Nite Ize - GlowStreak LED Ball ®© ad
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TO ACTIVATE/DEACTIVATE:

1. TO TURN OM: THIS BALL IS MOTION ACTMVATED, SIMPLY BOUNCE THE BALL
ABOUT TMETERTO TURMNIT ON

e '-";-"'-n.
- - - ‘

2. AUTO SHUT-0FF; AFTER FIVE MINUTES OF INACTIVITY THE BALL WILL GO INTOD
FLASHING MODE. AFTER FIVE MINUTES OF FLASHING, IT WILL
ALTOMATICALLY TURN OFF

https/wrerw niteize com/images/ (Glow StreakBallSpotLit-ProductInstructions pdf

21. The Product has a controller (i.e. micro-chip) disposed in the body configured to determine

if the body is in motion (i.e. motion sensing device coupled to the controller), wherein if the body

is not in motion for a first predetermined period of time (i.e. 10 minutes), the controller decouples

at least one battery from the flashlight to conserve energy in the at least one battery. Certain aspects

of these elements are illustrated in the screenshots below and/or in screenshots provided in

connection with other allegations herein.
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"#%) Nite Ize - GlowStreak LED Ball

MORE VIDEQS

P o) o4s/o056 %" YouTube

https://wwrw niteize. com/product/GlowStreak-LED-Ball asp

TO ACTIVATE/DEACTIVATE:
1. TO TURM ON: THIS BALL 1S MOTION ACTIVATED, SIMPLY BOUNCE THE BALL
ABOUT 1 METERTO TURM IT ON
‘—-l"‘"---"-..‘ ,.-'F-‘--b‘
- -
% F i
¥
2. AUTO SHUT-OFF AFTER FIVE MINUTES OF INACTIVITY THE BALL Wil W) i
FLASHING MODE. AFTER FIVE MINUTES OF FLASHING, IT WILL
AUTOMATICALLY TURN OFF

hitps/wWww niielze. Conmanes, glow siteak B alspotLIt-Productinstructions pdf

22.  The Product has a visual indicator (i.e. LED module) disposed on an exterior surface of the
body, wherein the controller activates the visual indicator. Certain aspects of these elements are

illustrated in the screenshots below and/or in screenshots provided in connection with other

allegations herein.

PRODUCT INFORMA

https://swwww niteize comyproduct/GlowStreak-LED -Ball asp
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Description

Whether your schedule keeps you from exercising your canine buddy during the day or you just prefer carousing with him
at night, Nite Ize's GlowStreak K-2 LED Ball is the perfect exercise tay. Just push the button to turn the LED light's steady
glow on, so you can both see what you're doing and hiave fun doing it. This tennis-sized ball is perfect for romps in the yard
after sundown or for making new friends at the park. Bright, durable, and water-resistant, the GlowS5treak floats and comes
with two long-lasting, egsilv repigceable batteries

Key Benefits
+ Fun exercise toy designed for an exciting game of fetch.
+ Motion activated and has an auto shut off after 10 minutes of inactivity to help preserve the battery life.
+ Easily replaceable CR2032 batieries included.
+ Waterproof toy is made of extra durable rubber and floats for an added element of fun.

+ Allows you and your pal to continue playing even after sundown
httpsy/'www_chewv.com/nite-ize-glowstreak-led-ball-dog-tov/dp/133254

23. Defendant’s actions complained of herein will continue unless Defendant is enjoined by
this Court.
24. Defendant’s actions complained of herein is causing irreparable harm and monetary

damage to Plaintiff and will continue to do so unless and until Defendant is enjoined and restrained
by this Court.

25. Upon information and belief, Defendant has induced, and continues to induce infringement
of the "158 Patent through its customers’ actions, at least as of the service of the present complaint.
26. The "158 Patent is valid, enforceable, and was duly issued in full compliance with Title 35
of the United States Code.

27. By engaging in the conduct described herein, Defendant has injured Plaintiff and is thus
liable for infringement of the "158 Patent, pursuant to 35 U.S.C. § 271.

28. Defendant has committed these acts of literal infringement, or infringement under the

doctrine of equivalents of the "158 Patent, without license or authorization.
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29.  Asaresult of Defendant’s infringement of the "158 Patent, Plaintiff has suffered monetary
damages and is entitled to a monetary judgment in an amount adequate to compensate for
Defendant’s past infringement, together with interests and costs.

30.  Plaintiff is in compliance with 35 U.S.C. § 287.

31.  Assuch, Plaintiff is entitled to compensation for any continuing and/or future infringement
of the "158 Patent up until the date that Defendant ceases its infringing activities.

DEMAND FOR JURY TRIAL

32.  Plaintiff, under Rule 38 of the Federal Rules of Civil Procedure, requests a trial by jury of
any issues so triable by right.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks the Court to:

(a) Enter judgment for Plaintiff on this Complaint on all cases of action asserted herein;

(b) Enter an Order enjoining Defendant, its agents, officers, servants, employees, attorneys, and
all persons in active concert or participation with Defendant who receives notice of the order from
further infringement of United States Patent No. 9,239,158 (or, in the alternative, awarding

Plaintiff running royalty from the time judgment going forward);

(c) Award Plaintiff damages resulting from Defendant’s infringement in accordance with 35

U.S.C. § 284;

(d) Award Plaintiff such further relief to which the Court finds Plaintiff entitled under law or

equity.
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DATED April 30,2019 Respectfully submitted,

/s/ Jay Johnson

JAY JOHNSON

State Bar No. 24067322

D. BRADLEY KIZZIA
State Bar No. 11547550
KIZZIA JOHNSON, PLLC
1910 Pacific Avenue, Suite 13000
Dallas, Texas 75201

(214) 451-0164

Fax: (214) 451-0165
Jay@kpcllc.com
Bkizzia@kpllc.com

ATTORNEYS FOR PLAINTIFF
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EXHIBIT A
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